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Current Lopics. 

HE proposition to make S. Fred Nixon, 
speaker of the New York assembly, a 
lawyer by act of the legislature, appears to 
be seriously contemplated. The bill for that 
purpose, introduced some time ago, recites 
as warrant for the unusual action, that Mr. 
Nixon is a graduate of Hamilton College at 
Clinton, N. Y., that he attended a course of 
law lectures while a student at that institu- 
tion, and has been engaged in law-making 
nine years as a member of the legislature. 
On the latter point the friends of Mr. Nixon 
seem to put most reliance, for Mr. Fish, of 
Madison, the chairman of the Judiciary Com- 
mittee, who introduced the bill, says in sup- 
port of it that one who has been engaged in 
the making of laws for a decade certainly 
ought to be as well qualified to practice law 
as the youth who for a period of three or four 
years merely studies the laws that have been 
made —all of which may be perfectly true 
without constituting a justification for the 
proposed action in the case of the speaker. 
Mr. Nixon is described in the “ Red Book ” 
as a farmer and manufacturer; one of the 
newspaper correspondents says he is a dealer 
in tombstones; but no matter what vocation 
he now pursues, it seems evident that he 
would like to try his hand at the law, and for 
the purpose of enabling him to do so the fol- 

lowing little act has been introduced: 

Vor. 61— No. 8. 





AN ACT to provide for the admission of Samuel 
Frederick Nixon to practice as an attorney 
and counselor-at-law in all the courts of the 
State. 


The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Section 1. The Appellate Division of the Su- 
preme Court of the Third Department of the State 
of New York is hereby directed to admit Hon. 
Samuel Frederick Nixon, of Westfield, Chautau- 
qua county, to practice as an attorney and coun- 
selor-at-law in all the counties of the State upon 
his proving to the satisfaction of such Appellate 
Division that he is a graduate of Hamilton Col- 
lege, at Clinton, N. Y., that he attended courses 
of law lectures while a student in said college, that 
he has been during nine years a member of the 
legislature of this State, and upon his subscribing 
and filing the usual oath of office taken by attor- 
neys and counselors-at-law upon being admitted 
to practice. 


§ 2. This act shall take effect immediately. 


The speaker, when approached, acknowl- 
edged he had heard of the bill and said that 
for several years back one or another of his 
fellow-members of the assembly had sug- 
gested that he be made a lawyer; this bill 
undoubtedly was a little delicate compliment 
to him. ‘Such was the speaker’s explanation. 
It hardly, in our opinion, constitutes suffi- 
cient reason for the action proposed to be 
taken — action which is almost unique. As 
for ourselves, we have not the slightest doubt 
of Mr. Nixon’s qualifications or competency; 
hence we should like to see him take the reg- 
ular examination and enter the profession, 
which he is certain to help elevate and orna- 
ment, “ just in the same old way ” that thou- 


| sands before him have done, without any 


special acts or delicate little compliments. 


The question how to control or prevent 
newspaper publications which are calculated 
to embarrass or defeat the administration of 
justice is being discussed in law journals, 
although the lay press seem to have very 


little to say upon the question. That the 
abuse is a real one, calling for remedy, cannot 
be doubted. The so-called “ yellow” jour- 
nals, of which there are representatives in all 
the leading cities of the country, of course, 
are the worst offenders, but aside from these 
shameless sheets, there are others whose ac- 
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tions are not always within the line of pro- 
priety, and as to whom a very salutary 
influence would be exerted by a proper stat- 
ute. In view of an episode which occurred 
in the Molineux trial, as a result of which 
nothing at all was done, although the re- 
corder expressed his willingness to entertain 
any motion that might be definitely pre- 
sented, and in view of the still more flagrant 
abuses in the trial of Theodore F. T. Durant 
in San Francisco a few years ago, the ques- 
tion is timely and is likely to become still 
more important. Our contemporary, the 
New York Law Journal, calls attention to 
the fact that while the courts of most of the 
States of the Union uphold their inherent 
power to punish as a contempt an act, 
whether committed in or out of its presence, 
which tends to impede, embarrass or ob- 
struct the court in the discharge of its duties, 
the New York Court of Appeals held, in 
People, ex rel. Munsell, v. Court of Oyer 
and Terminer (101 N. Y. 245), that as to 
public or criminal contempts the only ground 
upon which they could be punished was that 
they embodied false or grossly inaccurate 
reports of the proceedings of the court. 
This, our contemporary considers clearly 
inadequate, because many very objectionable 
publications may not relate to anything that 
has been brought out in the court room. 
We hope, as does our contemporary, that 
the legislature of New York, without unnec- 
essary delay, will pass an act “ rendering 
liable to punishment for criminal contempt 
one who publishes, during the pendency of 
a trial, editorial comments upon the same, or 
reports other than accurate accounts of 
actual proceedings in court — affecting the 
presiding judge in his relation to the case, or 
about jurors, or witnesses, or their testimony 
or supposable testimony.” 


A valued correspondent of the ALBANY 
Law JouRNAL residing in Denver, Col., in- 
forms us that in a recent issue of one of the | 
Sunday papers of Denver, a notice about as 


follows appeared: ‘“ Wanted—A Lawyer. 
Inquire at No. — Eleventh Street.” One 
of the “ boys ” who has a sort of headquarters 
at our correspondent’s office, thinking to turn 





an honest dollar, called at the house, and 
said that he had seen the advertisement, etc. 
The lady of the house, who answered the 
bell, dashed his hopes of reward by remark- 
ing: “ It was alla mistake; my husband ad- 
vertised for a Sawyer, but the intelligent 
compositor made it Lawyer. You, sir, are 
the one hundred and eightieth lawyer that 
has called here in answer to that advertise- 
ment.” Our correspondent adds this valu- 
able advice: ‘Go West, Young Lawyer, Go 
West, and grow up with the country.” And 
still we are told that the law as a profession 
is not overcrowded. 


The New York Court of Appeals has de- 


, cided, In re the probate of the will of William 


Lampson, that Yale College is not a charita- 
ble or benevolent institution, and that there. 
fore a bequest provided by Mr. Lampson in 
his last will and testament is valid. Mr. 
Lampson died February 14, 1897, leaving an 
estate valued at about $450,000. Of this the 
sum of $150,000 was ‘bequeathed to Yale Col- 
lege, of which he was a graduate, for the 
erection on the campus of a building to be 
known as the “ Lampson Lyceum.” All of 
his residuary estate was also bequeathed to 
the college. The claim of the contestants as 
to the invalidity of the bequest was based 
upon the provisions of chapter 319 of the 
Laws of 1848, that a membership corpora- 
tion cannot receive bequests similar to this, 
and the main question was whether or not 
Yale College is a charitable or benevolent 
institution. It was held by the contestants 
that the original act incorporating the college 
did not authorize the exaction of any com- 
pensation for instruction. The appeal was 
brought by other heirs from affirmance of a 
decree admitting the will to probate, and de- 
ciding that the bequests to Yale were valid. 
This decree the Court of Appeals now af- 
firms, and assesses the costs upon the re- 
spondents, to be paid out of the estate. The 
opinion was written by Judge Gray. 


The movement which is on foot in the 
State of Ohio to increase the salary of the 
judges of the Supreme Court from $4,000 to 
$7,500 ought to be successful. It was shown 
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at the hearing before the legislative commit- 
tees that Ohio is the seventeenth in the list of 
the States of the Union with respect to the 
amounts paid to Supreme Court judges, and 
the lowest of all in proportion to her popula- 
tion. Forcible arguments were presented to 
show that a lawyer with a large practice, the 
kind of man who is desired in the Supreme 
Court, cannot at present be persuaded to ac- 
cept a judgeship, because of the very meagre 
salary. The term of office being but six 
years, a judge, when his period of judicial 
duty has terminated, finds his clients gone 
and almost insuperable obstacles in the way 
of resuming practice, to which must be added 
the impaired capacity due to age. It was 
stated at the hearing that in at least one 
county, — Hamilton,—even the judge of 
the Police Court receives as large a salary 
as that paid to Supreme Court judge. Not 
only should the salary be increased, but there 
is every reason why the term of office should 
be extended to twelve years, as is also pro- 
posed. These two amendments will do much 
to increase the quality and ability of men 
chosen to the Supreme Court, and conse- 
quently promote speedy justice. 


It is proposed by the president and faculty 
of the University of Pennsylvania to estab- 
lish in that institution a department of com- 
merce and international law, in which the 
student may take a two years’ course in the 
study of those branches best calculated to 
equip him for the duties of a business career. 
The following outline will show the ex- 
tremely useful and practical nature of the 
course proposed: 


COMMERCE. 


History of Commerce. 

Commercial Geography. 

Transportation. 

Economic Resources of Europe and the United 
States. 

Economic Resources of Tropical Countries. 

American Commerce and Commerce Relations. 

Transportation and Shipping. 

PoriticAL EcoNOMY AND SOCIOLOGY. 

Economic Geography. 

Principles of Political Economy. 

Practical Economic Problems. 

Ethnology and Anthropology. 





GOVERNMENT AND Law. 
Constitutional Law. 
International Law. 
Foreign Relations of the United States. 
Government of Colonies and Dependencies. 
American and Foreign Commercial Law. 
Corporation Law. 


Pusiic FINANCE. 
Banking. 
Practical Finance and Foreign Exchange. 
Monetary History and Monetary Systems. 
Insurance. 
Railroad, Corporate and Public Accounting. 


LANGUAGES. 
English, German, French, Italian and Spanish. 


It will be seen that this course covers the 
studies most useful to those engaged in prac- 
tical business enterprises, and in addition is 
calculated to produce a class of young men 
with the requisite training for the consular 
and diplomatic service. In both these re- 
spects it is an innovation to be commended 
in the highest degree, and recommended for 
adoption for other great educational institu- 
tions which desire to make their courses 
more useful and practical. 


*“Rotes of Cases. 


Gifts — Deposit in Bank — Survivorship. — In 
Denigan v. San Francisco Sav. Union et al. 
(Freese, Intervener), decided by the Supreme 
Court of California in December, 1899, it was de- 
cided that where a wife deposits money, being her 
separate property, in a bank, the account being 
opened in the names of the husband and wife, 
“payable to either,” that fact alone does not im- 
port a gift to the husband, there being no evidence 
tending to show a purpose on the wife’s part to 
pass the title. It was also held that a deposit in a 
bank, made by a wife, of money which is her 
separate property, in the names of the husband and 
wife, “payable to either,” does not give the 
husband such a joint interest in the deposit as to 
enable him, as survivor, to maintain a claim 
thereto against the wife’s administrator. The court 
said in part: 

What has been said in the opinion in Denigan 
v. Society, in reference to the proposition that by 
the deposit Ellen made a gift to her husband, is 
applicable here (Denigan v. Hibernia Sav. & Loan 
Soc’y [Freese, Intervener], 59 Pac. R. 380, citing, 
among other cases, the following authorities: Grey 
v. Grey, 47 N. Y. 552; In re Ward, 2 Redf. Sur. 
251; Orr v. McGregor, 43 Hun, 528; Shuttleworth 
v. Winter, 55 N. Y. 624; Beaver v. Beaver, 117 Id 
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421; In re Bolin, 136 Id. 177). As therein shown, 
there is nothing, aside from the form in which the 
deposit account was opened, to show any intention 
on her part to part with her interest in the money, 
or to establish any of the elements of a completed 
gift. The only difference between the forms of the 
deposits in the two cases is that in the present case 
the account was opened in the name of “ Francis 
and Ellen Denigan, payable to either,” whereas in 
the other case the account and pass-book were 
entitled “ Frank Denigan or Ellen Denigan in 
account with the Hibernia Savings & Loan So- 
ciety.” This difference in the form of the deposit, 
or of the account, does not, however, change the 
rule governing the rights of the parties to the 
money deposited. At the time of the deposit in 
each case the money was the separate property of 
Ellen, and, in the absence of any evidence tending 
to show a purpose or intention on her part to part 
with the title, it remained her separate property 
at the time of her death, notwithstanding its de- 
posit in this form. The burden was upon the 
plaintiff to show that it had ceased to be her sep- 
arate property, and in the absence of any evidence 
tending thereto his claim must be denied. In Tay- 
lor v. Henry (48 Md. 550) the deposit stood upon 
the books of the bank, “ Joseph Henry, Margaret 
Taylor, and the survivor of them, subject to the 
order of either.” The money was the property of 
Joseph Henry at the time it was deposited, and 
upon his death his sister Margaret claimed it by 
virtue of this form of the account. The court held 
that she was not entitled to it, saying: ‘“* The whole 
question depends upon the meaning and intention 
of the deceased in making the deposit in the form 
adopted, as gathered from the entry in the bank 
book and all the circumstances surrounding the 
deceased at the time; and, after holding that the 
words “and the survivor of them” did not import 
a gift, said: “Here the deposit was in the joint 
names of the deceased and his sister, and the sur- 
vivor of them, but subject to the order of either. 
Having thus retained the power to draw out the 
money, the deceased did not devest himself of 
dominion and control over the fund. He could 
have drawn out every dollar after the deposit, or 
at any time up to the moment of his death, and 
applied it in any manner he might have thought 
proper. It is not contended that the sister had the 
least right or interest in the money before the 
deposit; nor is it contended that she acquired any 
interest therein otherwise than by the supposed 
gift of the brother; and the only evidence relied 
on to support the factum of the supposed gift is the 
form of the entry in the bank book. But, as will 
be observed, there are no terms in the entry that 
import of themselves an actual present donation 
by the brother to the sister, and the dominion re- 
tained by the brother over the fund enabled him 
to displace and utterly destroy all power conferred 
upon the sister in respect to the fund.” The same 





principle was afterwards maintained in Gorman y. 
Gorman (87 Md. 338, 39 Atl. 1038). In Schick y. 
Grote (42 N. J. Eq. 352, 7 Atl. 852) a deposit had 
been made in the following form: * Bank for Sav- 
ings in account with August Grote and wife, Ed- 
vina, or either.” The money was the property of 
Mr. Grote, and after his death it was claimed, in 
a suit for the same by his wife, that by depositing 
it in this form he had made her a gift of it. The 
court held otherwise, saying: “ The form of the 
account in which the deposit was made is not 
evidence of gift to the wife.” In Noyes v. Institu- 
tion (164 Mass. 583, 42 N. E. 103) it was held that 
a deposit by Annie M. Pike, under an account 
headed “Annie M. Pike and Mary L. Hewett, 
payable to either or the survivor,” remained the 
property of the original depositor, and that after 
her death her executors were entitled to the same. 
The cases cited by the respondent do not contra- 
vene the rule held in the above cases. In Mack v. 
Bank (50 Hun, 477, 3 N. Y. Supp. 441), cited by 
him, there was testimony before the court tending 
to show that after the deposit had been made the 
depositor came to the bank with his mother, and 
kad the account changed to their joint names, and 
afterwards made a gift of the deposit to her. In 
Bank v. Murphy (82 Md. 315, 33 Atl. 640) the only 
question presented for determination was the lia- 
bility of the bank upon its contract. At the time 
the deposit was made there was written at the head 
of the account in the bank book, at the request ot 
the depositor, an agreement that at the death of 
cither the balance should belong to the survivor. 
After his death the bank paid the balance to the 
cther. In an action by his executors against the 
bank to recover the deposit, judgment was given 
in favor of the bank upon the ground that in mak- 
ing the payment to the survivor the bank had 
merely carried out its contract, and could not be 
reguired to pay the same again. 


THE ELEPHANT DAM AND RESERVOIR 
CASE. 
By Warner P. Sutton, 
Of Counsel for the United States. 
SUMMARY OF DECISION. 
HE decision of the Supreme Court, delivered 
by Mr. Justice Brewer, May 22, 1899, enunci- 
ated the following principle: 

That if a stream be navigable in any of its parts, 
any obstruction, not to the navigation alone, but 
to the navigable capacity thereof, wherever or 
however done, within the limits of the jurisdiction 
of the United States, which tends to destroy its 
navigable capacity may be prohibited. 

The creation of any such obstruction may be 
enjoined (last clause of act of September 19, 1890) 
by proceedings in equity under the direction of the 
attorney-general. 
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Its GREAT IMPORTANCE. 


This is by far the most important and far-reach- 
ing decision of the court of last resort on the 
question of the right to divert and use for any pur- 
pose the upper waters of any stream, which, in its 
lower course, is used for navigation, or, indeed, is 
capable of navigation. The Croton river is a non- 
navigable tributary of the Hudson, itself a naviga- 
ble river. Any diversion of its waters for use by 
the city of New York, which can be shown to im- 
pair the navigable capacity of the Hudson, may be 
enjoined. The same is true of any other stream, 
whether of itself a navigable stream or a tributary 
of one which, somewhere in its course, is navi- 
gable. Not only the Mississippi, Missouri, Ohio 
and others in the west, south and north are af- 
fected, but even the tributaries of the great lakes, 
provided the acts could be shown as affecting or 
likely to affect the navigable portions or connect- 
ing links thereof. 

While thus of great importance east of the 
Mississippi, yet greater interst attaches to a con- 
sideration of conditions in the western portion of 
the country. 

The Pecos river rises in the north-central por- 
tion of New Mexico and flows south, bearing a 
little to the east to near the southeastern part of 
the territory, where it entirely disappears into the 
earth for some distance, only to reappear at the 
surface later, and continues on through western 
Texas to join the Rio Grande. Along the Pecos 
are extensive irrigation canals and dams taking 
out a considerable portion of the water for agri- 
cultural purposes. 

The Rio Grande rises in southern Colorado, 
flows south through New Mexico, and at El Paso, 
Texas, becomes an international boundary. 

In Colorado almost its entire perennial flow is 
absorbed by an extensive system of irrigating 
ditches covering hundreds of thousands of acres of 
very fertile land, which, if not irrigated, would be 
useful only for grazing. There are also similar 
ditches in New Mexico, so that the whole regular 
flow is taken up, and much more than the regular 
flow is needed; and, as a result, the river, down at 
least as far as El Paso, Texas, is now nearly or 
quite dry except in flood time. The head-waters 
of the Colorado, Red, Arkansas, Platte and others 
are also largely used for irrigation. In California, 
as well as in other States, waters are not only used 
which are tributaries of navigable streams, but in 
some instances these waters are directed from 
their regular channel or bed in such way that 
even the deepest water cannot ultimately return, 
later down, to the original stream bed. The great 
importance of this question may be made plainer 
by illustrations. In the San Luis valley of Colo- 
rado -— not counting waters taken in any other 
part of the State — there was used from the regu- 
lar flow of the Rio Grande alone, prior to 1880, 





water to fill 571 ditches, irrigating 121,760 acres, 
and carrying 471,390 acre feet. In 1896 this was 
increased to 925 ditches, irrigating 318,105 acres, 
and carrying 559,290 acre feet. 

In the Rio Grande valley of New Mexico there 
was used, prior to 1880, water for 550 ditches, irri- 
gating 183,130 acres and carrying 597,810 acre feet, 
while in 1896 this was increased to 603 ditches, 
irrigating 186,830 acres, and carrying 389,820 feet. 

The above does not include lands covered by 
reservoir sites in Colorado. These were not much 
used because of a scarcity of water. 

From time immemorial the waters of the Rio 
Grande have been used for irrigation in New 
Mexico, in Texas, in the El Paso valley, and in 
Mexico, in the same valley, but on the right bank 
of the stream, by the Indian races, by the Span- 
iards, the Mexicans and by our own people. 

From about the year 1876 the out-take in Colo- 
rado began to affect the extent and duration of the 
semi-annual floods at and below El Paso, and this 
increased yearly up to 1896. 

Along in the nineties this scarcity of waters in 
the El Paso valley had brought ruin on the agri- 
culture of that section, and both Mexicans and 
our own people sought a remedy. 

Mexican citizens asserted a claim for damages 
against our government for this diversion of the 
waters of an international stream, and the matter 
became a subject of diplomatic correspondence 
between the two countries. 

Major (now General) Anson Mills, of our army, 
an officer who has had long experience on the 
border, suggested the building of an international 
dam near El Paso, and the retention of a vast 
amount of water for equitable division between 
the two countries. Soundings for bed rock have 
been made by the Mexican government at the 
place thought most available, but so far without 
success. 

Rock was found, but often at seventy or more 
feet below the surface, and there is no certainty 
that it is the true bed rock. While this investiga- 
tion was pending, two local New Mexican com- 
panies were formed, and later joined in interest to 
construct a dam in the river bed at Elephant Butte, 
a point about 125 miles above El Paco, Texas. 
These were organized under the laws of New 
Mexico, and maps were filed in the interior depart- 
ment to comply with certain provisions of law as 
to the right of way for ditches and dams. On 
these laws and acts the two, now practically The 
Rio Grande Dam and Irrigation Company, claimed 
a full and exclusive right to construct, not only 
the dam above mentioned, with a vast reservoir, 
but other dams at various points on the same 
stream. 

When this intention became known the parties 
interested in the dam at El Paso called the atten- 
tion of the United States government to the whole 
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scheme. After full investigation, the attorney- 
general, in May, 1897, directed the United States 
attorney for the territory of New Mexico, to sue 
out an injunction, alleging that such dam and the 
impounding of such a quantity of water would 
affect the navigability of the Rio Grande. 

The case came on for hearing in the Third 
Judicial District of New Mexico, at Silver City, at 
the July term. It was appealed to the Supreme 
Court of the territory, and from thence to the 
Supreme Court of the United States, where the 
appeal was argued at the October, 1898, term, and 
a decision handed down May 22, 1899. 


CONTENTION FOR THE UNITED STATES. 

District Attorney Childers prayed that the com- 
pany be restrained from beginning, building or 
maintaining any obstruction to the navigability of 
the Rio Grande in the territory of New Mexico. 

His bill alleged that the proposed dam would 
be such as would check the flow of the river at 
Elephant Butte entirely for a greater portion of the 
year, that this would practically destroy the river 
for many miles below said point, and diminish the 
volume of water below the dam so as to materially 
impair the navigability of the river, and impair 
navigation and commerce throughout its entire 
course from said dam to the Gulf of Mexico. 

That defendant proposed to create the largest 
artificial lake in the world, to obtain control of the 
entire flow of the Rio Grande in southern New 
Mexico, and to secure a monopoly of all the waters 
suitable for irrigation at such place. And that all 
this was without permission of the secretary of 
war and the provisions of the acts of congress of 
September 19, 1890 (26 Stats. 454, sec. 10) and 
July 13, 1892 (27 Stats. 110). 

The bill also alleged the navigability of the river 
for some 350 miles from.its mouth, and that it was 
susceptible of navigation at other places, even in 
the territory of New Mexico. 

On filing this complaint a temporary injunction 
was issued and trial set for July, 1897. 


ANSWER OF DEFENDANTS. 


The answer of the defendants was that the Rio 
Grande was not a navigable stream within the lim- 
its of New Mexico, and by their plea they justified 
their right to construct such dam and divert 
waters, they having duly organized under the laws 
of New Mexico, and applied to enter two reser- 
voir sites under acts of congress of October 2, 
1888 (25 Stats. 618), and August 30, 1890 (26 Stats. 
391). 

First TRIAL OF THE CASE. 

No testimony was taken at the trial, the court 
hearing the arguments of counsel, the readig of 
documetary evidence, such as affidavits, extracts 
from geological and agricultural reports, reports 
of engineers and of the secretary of war, histories 
and maps. 





On this evidence the court took judicial notice 
of the fact, and thereupon decided that the Rio 
Grande was not a navigable stream within the 
territory of the United States; and that, as a mat- 
ter of law, the bill of the complainant was without 
equity, dissolved the injunction and dismissed the 
case. The Supreme Court of the territory, on 
July 5, 1898, simply affirmed the case so as to 
expedite the appeal to the Supreme Court. 


IN THE SUPREME CourRT. 
BRIEF OF THE APPELLANTS. 


The brief for the United States, by Attorney- 
General Griggs, before the Supreme Court, con- 
tended: 

1. That the rule of prior appropriation of waters, 
acts of 1866 and others, especially those of Octo- 
ber 2, 1888, and August 30, 1890, above cited, were 
not intended to have, and do not have, any effect 
on the right of control which the United States 
has over navigable waters. 

2. That although a State may hold the title to 
lands under navigable waters, this title is different 
from that of the State in respect of land held by 
the State for sale. It is a title in trust for all the 
people, and cannot be abdicated; a limitation, 
which applies also to the national government 
with respect to its power and control over navi- 
gation. 

3. The various acts of congress relating to use of 
waters in arid regions do not indicate ahy purpose 
to part with any control over the navigable waters. 

4. That the defendants seek to acquire a monop- 
oly of the use of the waters; that such cannot be 
acquired under the doctrine of prior appropriation, 
and is unlawful. 

5, 6, 7 and 8. That the court erred in holding 
that the Rio Grande was not navigable above El 
Paso, and that the threatened acts of the defend- 
ants are within the prohibition of the acts of 1888 
and 1890, above cited, and that irrespective of the 
statutes, the Federal courts have authority and 
jurisdiction to restrain by injunction the threatened 
injuries to navigable waters. 

g. That if the proposed works of the defendants 
will injuriously affect the navigability, it is imma- 
terial that they are to be located at a point where it 
is not navigable. 

10. That the threatened acts, by destroying the 
navigability of the Rio Grande, will be a construc- 
tive violation of our treaty obligations with Mex- 
ico, and that the United States is therefore bound 
to prevent such injuries. 

11. That the relative importance of the naviga- 
tion of the Rio Grande and the irrigation of lands 
in New Mexico cannot be taken into consideration. 


BRIEF OF THE APPELLEE. 
The brief for the appellee, by J. H. McGowan, 
of the Washington bar, makes six principal points, 
as follows: 
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1. Would said dam and reservoir, if constructed, 
have been obnoxious to the requirements of the 
treaties with Mexico or to international law? 

2. Are the waters of the Rio Grande at or near 
Elephant Butte navigable waters in the contem- 
plation of the acts of September 17, 1890, or third 
section of the act of July 13, 1892? 

3. If the river is not navigable in New Mexico, 
would the proposed dam and reservoir still be in- 
hibited by the said statute from the fact, as alleged 
that it is navigable for a short distance at or near 
its mouth? 

4. Congress never had any jurisdiction over the 
non-navigable waters, save such as were incident 
to riparian rights attaching to public lands, and all 
such rights have been subordinated to the local 
laws and customs of the States and territories. 

5. The right to construct said dam and reservoir 
had become vested in the defendant, and could not 
be disturbed by this proceeding. 

6. If the court should find any apparent conflict 
between laws conferring jurisdiction upon the 
States and territories over non-navigable waters, 
and those charging the secretary of war with the 
protection of navigable waters, the construction, 
if possible, should be in favor of the redemption 
and development the 
country. 


of arid portions of our 


OPINION OF THE COURT. 


After reviewing the proceedings in the lower 
courts the court found that the only matter of 
fact which the trial court attempted to determine 
(and this partly on affidavits, documents filed and 
on judicial notice) was that the Rio Grande was 
not navigable within the territory of New Mexico; 
that the United States has no jurisdiction over the 
stream, and that the plaintiff was not, under the 
other facts set forth in the bill, entitled to any 
relief. 

As to the first point the Supreme Court held 
that it was fair to presume: 1. That the Rio Grande 
was navigable in some portions; 2. That it was not 
navigable in New Mexico; but, 3. As to how far 
up the stream, or to what portions thereof, this 
navigability extended, was a matter requiring evi- 
dence, and to be determined by proof. 

The question of our treaty obligation with Mex- 
ico was dismissed as not being involved, and the 
attention of the court was limited as to (1) the 
effect of the proposed dam upon the navigability 
of the stream, and (2) the right of the United 
States to interfere. After assuming that the river 
was navigable, in some portion at least, it took up 
the question of the alleged conflict of laws. Here 
it held that no so-called arid land or irrigation 
legislation had, in any manner, impaired the right 
of control by the congress over the waters of a 
navigable stream. And in this connection it made 
the important declaration I have given in the 
opening paragraph of this article: That if a stream 





be navigable in any of its parts, the navigable 
power of the congress, under the Constitution, ex- 
tends to its uttermost sources, and that any ob- 
struction that tends to impair the navigable 
capacity thereof may be enjoined by proceedings 
in equity by the attorney-general. 

When such proceedings have been instituted, 
continues the court, it becomes a question of fact 
whether the act sought to be enjoined is one 
which fairly and directly tends to obstruct (that 
is, to interfere with or diminish) the navigable 
capacity of a stream. It does not follow that the 
courts would be justified in sustaining any such 
proceedings; the question is always one of fact as 
to whether such appropriation substantially inter- 
feres with the navigable capacity within the limits 
where navigation is a recognized fact. 

Here follows the illustration of the Croton river, 
and its possible use in such manner as to destroy 
the navigability of the Hudson river, adding that 
in that event undoubtedly the jurisdiction of the 
Federal government would arise and its power to 
restrain such appropriation be unquestioned. I 
here quote literally the last clause of the opinion, 
as follows: 

“ Without pursuing this inquiry further, we are 
of the opinion that there was error in the conclu- 
sion of the lower courts; that the decree must be 
reversed and the case remanded, with instructions 
to set aside the decree of dismissal, and to order 
an inquiry into the question whether the intended 
acts of the defendants in the construction of a dam 
and in appropriating the waters of the Rio Grande 
will substantially diminish the navigability of that 
stream within the limits of present navigability, 
and if so, to enter a decree restraining those acts 
to the extent that they will so diminish.” 


Tue ReEcENT TRIAL IN NEw Mexico. 


Sometime in August, 1899, the conduct of the 
case was intrusted by the attorney-general to 
Judge Marsden C. Burch, of the department of 
justice, and in October the case was set for hear- 
ing on December 12, before Judge Parker, of the 
Third Judicial District, at Las Cruces, N. M. 

Hon. W. B. Childers, United States attorney for 
New Mexico, who had tried the case for the gov- 
ernment in the first trial; Judge Burch and the 
writer appeared for the United States, while Judge 
A. B. Fall, S. B. Newcombe, W. A. Hawkins and 
John Franklyn appeared for the defendant. 

Under the mandate of the Supreme Court the 
questions to be determined were: 

1. What are the limits of present navigability? 
and (2), Would the construction of the proposed 
dam and reservoir, and the irrigation of the waters 
as proposed by the defendant, substantially dimin- 
ish the navigability of the stream within the limits 
of its present navigability? 

The government submitted depositions from 





various points and witnesses from Brownsville and 
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Laredo, Texas, to prove the present navigability 
of the stream. It was conceded by parties and 
ruled by the court, early in the case, that it might 
be assumed that the river was at present navi- 
gable — that is, since the commencement of this 
suit—from Rio Grande City to Brownsville, 
Texas, a distance of 175 miles, and susceptible of 
navigation from Brownsville to its mouth, a fur- 
ther distance of 80 miles. 

The government sought to show by expert wit- 
nesses the amount of water passing in the spring 
floods at various places from the Colorado line 
down to El Paso, Texas, and claimed that the 
amount passing the latter place passed almost in- 
tegrally down to the head of navigation, there to 
give substantial assistance to the present scanty 
supply of water for navigation. Cross sections of 
the river at Rio Grande City and near Brownsville 
were given to show how much a given rise in 
second feet would raise the river at these points. 

Other points claimed and sought to be proven 
were: That the increased use of water for irrigat- 
ing purposes in Colorado during the last nineteen 
years had diminished the main flow of the Rio 
Grande at El Paso some 1,000 second feet per day 
for 100 days each year during the irrigation sea- 
son, Or say 200,000 acre feet. 

That since the date of this out-take the navi- 
gable capacity of the Rio Grande had steadily de- 
creased. By this it was sought to show an intimate 
relation between the floods at El Paso and the 
stage of water near the mouth, and to oppose the 
claims of the defendants that the waters of El Paso 
were wholly or very largely lost en route and 
never reached the lower stream, or did so in very 
small quantities. 

From records kept at government gauging sta- 
tions: 


Passing El] Paso, Texas. 
May 1 to December 31, 1889 


Acre feet. 


371,000 
971,000 


April 1 to December 31, 1897.......... 
Part of 1898 
January 1 to September 30, 1809 


The cross section taken by W. W. Follett, of the 
International (Water) Boundary Commission, 
near Rio Grande City, Texas, shows that to raise 
the water one foot from a low-water level would 
require an additional flow (over the low-water 
stage of 1,655 second feet at that stage) of 1,398 
second feet, while to raise it two feet would re- 
quire 2,647 additional second feet. 

The difficulty of proving the facts as to the 
volume and flow of the river along its entire 
course may be seen by noting the distances in- 
volved. 





From its head-waters to Colorado State line: 


(Along axis of stream) 

From State line through New Mexico to El 
Paso, Texas 

El] Paso to mouth of Concho 

Mouth of Concho to mouth of Pecos 

Mouth of Pecos to Rio Grande City 

Rio Grande City to Brownsville 

Brownsville to mouth 


By the channel of the stream the distance 
not be less than 2,300. 

From El Paso down to the mouth of the Pecos, 
by the channel, over 500 miles is almost an un- 
known region. It was developed on the trial that 
only one man, a trapper named MacMahan, so far 
as could be learned, had ever traveled the whole 
distance from E] Paso to Del Rio, a point some 
fifty miles below the mouth of the Pecos. This 
man, who was a witness for the defense, testified 
as to loss of water in the bed of the stream, while 
another witness claimed that the Rio Grande 
above the mouth of the Concho, the first consider- 
able tributary, was but a small stream compared 
to what it was after the Concho joined it. 

The main question before the court was as to 
what portion of the stream which passed El Paso 
reached the lower courses of the river. As no 
observations of the volume and flow had ever been 
taken below El Paso down to the head of naviga- 
tion, this was difficult of proof, as people living 
far down the river could not identify the origin 
of the various rises. The claim of the defendants 
as to the great losses, absolute disappearance, etc., 
of this water, while not at all reasonable, were yet 
sufficient to be seriously considered by the court. 

In respect of the proposed reservoir, it was 
shown that this would contain 11,036,722,000 cubic 
feet, or 253,370 acre feet of water; that the com- 
pany proposed to irrigate in all somte 530,000 acres 
of land, requiring about 954,000 acre feet, or nearly 
four times the capacity of the reservoir. In other 
words, they would fill the reservoir as often as 
possible and hold all the floods and other flow, 
let it off on the land and again fill up the reservoir. 


FINDINGS OF THE TRIAL Court. 

On January 1, 1900, Judge Parker rendered his 
decision in thirty findings, of which the following 
is a partial summary: 

The navigability of the river is fixed as being 
from Rio Grande City down to Brownsville. 

That on account of a severe drought since 1888 
navigation has declined until it is now only occa- 
sional, and of small benefit to commerce. 

That a large percentage of the waters are lost 
in Colorado and New Mexico by causes not accu- 
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rately determined, but generally classed as seep- 
age and evaporation, and that between San 
Marcial, N. M., and El Paso, Texas, a distance of 
300 miles, by the sinuosities of the stream a loss 
of about 33 per cent. was shown to have occurred 
at least in one year. 

That the same proportion of loss would occur 
from El Paso to the mouth of the Concho, about 
400 miles by the stream. 

From his deductions he prepared a table show- 
ing that the recorded water passing EI Paso, if 
losing 53 per cent. before reaching the head of 
navigation, would increase the 


stage of water 


feet for 75 days. 
feet for 94 days. 
2.2 feet for 68 days. 
1.5 feet for 32 days. 
No record; about like 1893. 
No record. 
No record. 
2.6 feet for 75 days. 
1.5 feet for 24 days. 
No flood. 


In another column he estimates that at a loss 
of 65 per cent. between same points and, of 
course, gets a smaller benefit to the stage of water 
below. After commenting on the unreliability of 
the statement on which his table was based, he 
adds: 

“ There is no direct testimony in this case show- 
ing that any given quantity of water in the Rio 
Grande passing El Paso reached Rio Grande City, 
the head of navigation, and there accomplishes any 
certain effect upon the navigability of the stream. 

“ That the waters of the Rio Grande passing El 
Paso occasionally in seasons of high and pro- 
tracted floods reach Rio Grande City, the head of 
navigation, in considerable quantities, seems prob- 
able, but that they reach that point in quantities 
sufficient and in such form as to substantially add 
to the navigable capacity of the stream is not 
satisfactorily established by the evidence, nor can 
such a conclusion be satisfactorily deduced there- 
from. I therefore find that the intended acts of the 
defendants in the construction of a dam or dams, 
or reservoir, and in appropriating the waters of 
the Rio Grande, will not substantially diminish the 
navigability of that stream within the limits of 
present navigability. 

“Let a decree be prepared and entered dismiss- 
ing the bill of the complaint herein.”’ 

A motion for rehearing was argued before Judge 
Parker, in chambers, at Sante Fe, in January, in 
which the government offered an affidavit tending 
to show, by newly discovered evidence, that there 
was little or no loss of water between El Paso and 
the mouth of the Concho, and in which an offer 
was made to establish stations in time for the 
spring floods and trace the passing of each flood 





—_—— 
at El Paso, and its arrival and volume at various 
points down to the head of navigation. It had 
been impossible to obtain this data, there having 
been no spring season aiter the case had been re- 
manded by the Supreme Court. The motion was 
denied, and the case will come on for argument 
before the Supreme Court of the territory in Feb- 
ruary. It will doubtless be carried again to the 
Supreme Court of the United States on appeal 
from the findings of fact by the trial judge. 


cimomannian ao 


CONSTITUTIONAL LAW. 


SEPARATE ScHooLts May Ber MAINTAINED FOR 


CoLorRED CHILDREN. 


New York Court oF APPEALS. 
Decided February 6, 1900. 


THE PEOPLE OF THE STATE OF NEW YorK ex rel. 
ExvizaBetu Cisco, Appellant, v. THE ScHOOL 
BoarRD OF THE BOROUGH OF QUEENS, NEW 
York City, Responent. 


Under the Consolidated School Law of 1894, a 
school board may maintain separate schools 
for the education of colored children, and may 
exclude them from other schools, providing 
it has made the same provisions for their edu- 
cation as are made for others, so far as the 
nature, extent and character of the education 
and facilities for obtaining it are concerned. 

Section 383 of the Penal Code, which makes it a 
misdemeanor for teachers or oflicers of com- 
mon schools and public institutions of learning 
to exclude any citizen from the equal enjoy- 
ment of any accommodation or privilege 
thereof, does not confer upon colored children 
the right to attend any school they or their 
parents may choose. It is equal school facil- 
ities and accommodations that are required to 
be furnished, not equal social opportunities. 

Nor is there anything in the State Constitution 
which prevents the legislature from exercis- 
ing its discretion as to the best method of 
educating the different classes of children, and 
it may provide for separate classes, to be de- 
termined by nationality, color or ability, so 
long as it provides for all alike in the char- 
acter and extent of the education which is 
furnished and the facilities for its acquirement 
(Const., art. 9). 


Appeal from an order of the Appellate Division, 
in the Second Department, affirming an order of 
the Special Term which denied an application for 
a peremptory writ of mandamus to compel the 
defendant to admit the children of the relator to 
one of the common schools of the borough of 
Queens, without distinction of color. 
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George Wallace for appellant; John Whalen, 
corporation counsel (William J. Carr, of counsel), 
ior respondent. 


MartIn, J. — The single question in this case is 
whether the school board of the borough of 
Queens is authorized to maintain separate schools 
for the education of the colored children within 
the borough, and to exclude them from the other 
schools therein, it having made the same pro- 
visions for their education as are made for others 
so far as the nature, extent and character of the 
education and facilities for obtaining it are con- 
cerned. 

In People ex rel. King v. Gallagher (93 N. Y. 
438) the statute of 1864, which was the Common 
School Act, chapter 143, Laws of 1850, and chapter 
863, Laws of 1873, which related to the public 
schools of the city of Brooklyn, were under con- 
sideration. They authorized the establishment of 
separate schools for the education of the colored 
race in cities and villages of the State, and in the 
city of Brooklyn. In that case it was held that 
they were valid, that they did not deprive children 
of African descent from the full and equal enjoy- 
ment of any accommodation, advantage, facility or 
privilege accorded to them by law, and that they 
in no way discriminated against colored children. 
It was also held that the fourteenth amendment 
of the Federal Constitution only required that such 
children should have the same privilege of obtain- 
_ing an education with equal facilities as are en- 
joyed by others without regard to race or color, 
and that the requirement that they should be edu- 
cated in separate schools did not impair or inter- 
fere with their rights under the Constitution or 
with any other legal rights of colored pupils. 

The Consolidated School Law (Laws of 1894, 
chap. 556, title 15, sec. 28) contains the same pro- 
visions relating to this subject as were contained 
in the statute of 1864. Thus the same statutory 
authority for the maintenance of such separate 
schools now exists as existed when the King case 
was decided. Therefore, as this question has al- 
ready been decided, it is not an open one in this 
court. 

But it is insisted by the appellant that as the 
Penal Code (sec. 383) makes it a misdemeanor for 
teachers or officers of common schools and public 
institutions of learning to exclude any citizen 
from the equal enjoyment of any accommodation 
or privilege, it in effect confers upon colored chil- 
dren the right to attend any school they or their 
parents may choose, and that the school board 
had no authority to establish separate schools and 
deny them the right to attend elsewhere. The first 
answer to this insistence is that the Penal Code 
was in existence at the time of the decision of the 
King case, and must be regarded as having been 
considered in that case. Moreover, independently 
of that decision, we do not see how that statute 





changes the effect of the conclusion reached in the 
case referred to, provided the facilities and accom- 
modations which were furnished in the separate 
schools were equal to those furnished in the other 
schools of the borough. It is equal school facili- 
ties and accommodations that are required to be 
furnished, and not equal social opportunities. 

The case of People v. King (110 N. Y. 418) is 
relied upon as modifying or overruling King v. 
Gallagher. We do not think such is its effect. In 
the former case a colored person was excluded 
from a place of public amusement controlled by 
the defendant, and it was there held that the latter 
was guilty of a misdemeanor. In that case there 
was a total denial of the complainant’s right to 
attend or to participate in the enjoyment of the 
entertainment. There no other accommodation or 
facility was furnished by the defendant. Not so 
here. In this case the colored children were given 
the same facilities and accommodations as others. 
We are of the opinion that the case of People v. 
King neither modifies nor affects the principle of 
the decision in King v. Gallagher, so far as it 
applies to the question under consideration. 

Again, it is said that the present Constitution 
requires the legislature to provide for the main- 
tenance and support of a system of free common 
schools wherein all the children of this State may 
be educated, and, therefore, the school board was 
required to admit to any school under its control 
all the children who desired to attend that par- 
ticular school. Such a construction of the Consti- 
tution would not only render the school system 
utterly impracticable, but no such purpose was 
ever intended. There is nothing in that provision 
of the Constitution which justifies any such claim. 
The most that the Constitution requires the legis- 
lature to do is to furnish a system of common 
schools where each and every child may be edu- 
cated, not that all must be educated in any one 
school, but that it shall provide or furnish a school 
or schools where each and all may have the advan- 
tages guaranteed by that instrument. If the legis- 
lature determined that it was wise for one class of 
pupils to be educated by themselves, there is noth- 
ing in the Constitution to deprive it of the right 
to so provide. It was the facilities for and the 
advantages of an education that it was required to 
furnish to all the children, and not that it should 
provide for them any particular class of associates 
while such education was being obtained. In this 
case there is no claim that the relator’s children 
were excluded from the common schools of the 
borough, but the claim is that they were excluded 
from one or more particular schools which they 
desired to attend, and that they possessed the legal 
right to attend those schools, although they were 
given equal accommodations and advantages in 
another and separate school. We find nothing in 
the Constitution which deprived the school board 
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of the proper management of the schools in its 
charge, or from determining where different 
classes of pupils should be educated, always pro- 
viding, however, that the and 
iacilities were equal for all. Nor is there anything 
in this provision of the Constitution which pre- 
vented the legislature from exercising its discre- 
tion as to the best method 


accommodations 


of educating the 


different classes of children in the State, whether it | 


relates to separate classes as determined by nation- 
ality, color or ability, so long as it provides for all 


alike in the character and extent of the education | 


which it furnished and the facilities for its acquire- 
ment. 
The judgment should be affirmed, with costs. 
PaRKER, Ch. J., Gray, O’Brien, BARTLETT and 
Hareut, JJ., concur; VaANN, J., 


J., not voting. 
Judgment affirmed. 


———-> 


COUNSEL ASSIGNED TO DEFEND IN CAPI- 
TAL CASES, 
Duty TO PREPARE CASE ON APPEAL IN NARRATIVE 
Form. 
New York Court or APPEALS. 
Decided January 9, 1900. 

THE PEOPLE OF THE STATE OF NEw York, Re- 
spondent, v. GUISEPPE 
Appellant. 


ANTONIO BARONE, 


The failure of counsel, who have been assigned to 
defend in capital cases, to properly prepare 
the case on appeal in narrative form, as pre- 
scribed by the General Rules of Practice, thus 
causing needless expense of printing and waste 
of time by the court in reading immaterial 
matter, may properly be taken into consider- 
ation by the court in passing upon the appli- 
cation of such counsel for compensation under 
the statute. 


Application by counsel assigned to defend an 
appeal in a capital case for compensation under 
section 308 of the Code of Criminal Procedure. 


Eugene M. Bartlett, for application; Thomas 
Penney, district attorney, not opposing. 


Vann, J. —It is provided by section 308 of the 
Code of Criminal Procedure, as amended in 1897, 
that when services are rendered by counsel, as- 
signed by the court, on an appeal from a judgment 
of death, the court by which the appeal is finally 
determined may allow such counsel his personal 
and incidental expenses and reasonable compensa- 
tion for his services in such court, not exceeding 
the sum of $500 (Laws of 1897, chap. 427, sec. I; 
Code Crim. Pro., sec. 308). This application is 
made under said section upon affidavits showing 
compliance therewith in every particular. 





By the same act which authorizes this applica- 
tion, the practice which for some years prevailed 
of printing a transcript of the stenographer’s min- 
utes for the use of the court upon an appeal from 
a judgment of death, was changed so*as to con- 
iorm to the general rule in all civil and in all other 
criminal actions (Id., sec. 458). The provisions of 
said act apply only to criminal actions begun after 
the time when it took effect, which was on the 
14th of May, 1897. All criminal actions thereto- 
| iore begun are required to be conducted and con- 
cluded in the same manner as if the act had not 
been passed. 





The indictment in the case before us was found 
in July, 1898, and was for an offense alleged to 
have been committed in June of that year. A case 
should, therefore, have been made, settled and 
signed, containing only so much of the evidence 
and proceedings ‘‘as is material to the questions 
to be raised,” according to said statute and the 
General Rules of Practice. This was not done, 
and, owing to the omission, the judges of this 
court have been compelled to read a record of 
over 1,500 printed pages, containing all the evi- 
dence by question and answer, “the crude and 
literal statements of counsel, witnesses and jurors, 
material and immaterial, with all the verbal utter- 
written down and transcribed verbatim” 
(People v. Conroy, 151 N. Y. 543, 546). About 200 
pages are devoted to the impaneling of the jury, 
although no question relating to the qualification 
of any juror has been argued before us, and no 
claim of error in that regard appears in the printed 
points of counsel. Ifa case had been made, as the 
law requires, setting forth the material evidence 
in narrative form, the appeal book could have 
been reduced to a volume of not more than 500 
pages. Thus needless expense for printing was 
thrown upon the public and an unnecessary burden 
was imposed upon the judges, who had to read 
hundreds of pages of immaterial matter in order to 
discharge their duty to the parties, for, as was said 
in People v. Conroy (supra), “only by reading 
could they tell whether it was material or not.” 
It was the duty of the counsel for the defendant to 
prepare and serve a proposed case setting forth 
the evidence in narrative form, as far as practica- 
ble, and of the district attorney to prepare and, 
serve such amendments thereto as he deemed 
proper, and of the trial judge, upon due notice, to 
settle the case in the usual way. Counsel do not 
discharge their entire duty by ably arguing an 
appeal, for it is also their duty to aid the court by 
causing a case to be made so as to simplify and 
shorten the examination of the record. The failure 
of counsel for the defendant in such a case to dis- 
charge his duty in this regard may properly be 
taken into consideration in passing upon his appli- 
cation for compensation under the statute above 
~ referred to. 


ances 
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In this case, however, there was a misunder- 
standing as to the statute, which had been recently 
passed, owing to the fact that, as published in the 
ordinary editions of the Code of Criminal Pro- 
cedure, the provision as to when the act went into 
effect, and as to what cases it applied, did not 
appear. After the verdict was rendered the coun- 
sel for the defendant applied in open court for 
time to make a case, but the district attorney, mis- 
led by the procedure adopted in a capital case 
which arose in another county before said act 
went into effect, stated that the practice had not 
been changed, and all that was necessary was to 
print a transcript of the stenographer’s minutes. 
This suggestion was acquiesced in by both court 
and counsel, and the clerk, following the old prac- 
tice, caused the bulky record before us to be 
printed and furnished for the purposes of the ap- 
peal. Under the circumstances, we do not think 
it would be just to withhold compensation, wholly 
or in part, from the counsel for the defendant, who 
argued the appeal with great ability and materially 
aided the court in the discharge of its duty. We 
have made these observations for the instruction 
of counsel in capital cases generally, in order to 
prevent a repetition in the future of needless ex- 
penditure for printing, as well as serious incon- 
venience and loss of time in studying the evidence. 

The usual certificate will be issued, fixing the 
allowance for compensation at the sum of $500, 
and for the personal and incidental expenses of the 
counsel for the defendant at the sum actually ex- 
pended, as appears by his affidavit. 


CARICATURISTS AND THE LAW. 


E do not find many references to law and law- 

yers in the works of the brothers Cruik- 
shank. Possibly the explanation, so far as George 
Cruikshank is concerned, is that his pet aversion 
was not the law, but the drink traffic; and, accord- 
ingly, it was against drink that most of his satire 
was directed during the latter half of his long 
career. One legal caricature of his, ‘“‘ Term Time,” 
we noticed in a former article. In “ The Descent 
of the Beak, or the Flight of Fancy,” we have the 
picture of a prize fight stopped by the law in the 
guise of a crow with a long beak. The following 
doggerel is appended: 

“Tf to all discord you're awake, 

You need not travel far; 

Let your sharp scouts their station take 

Within the Chancery bar. 

For there your worshippers might hear 

Some orators harangue, 

In terms so virulent and queer, 

That flats would call it slang, 

And even you, the Great Unpaid, 

Are not eadem semper, 

But on occasions, I’m afraid, 

Are apt to lose your temper.” 








This is not the only scoffing reference to the 
“ Great Unpaid” in the works of the Cruikshanks. 
In another picture, a prosperous looking person- 
age is regarded by two roughs of the type now 
called “ Hooligan.” Says one to the other: 


“ Jim, twig that ere swag-bellied cove, 
With visage round and sleek, 
You know him, don’t you?”’ 
“ Yes, by Jove, 
Vy, that’s a bloated Beak.” 


Among the miscellaneous legal caricatures of 
the period of the thirties we may mention Theo- 
dore Lane’s “ Law Gorging on the Spoils of Fools 
and Rogues; or the Fatal Effects of Legal Rapac- 
ity,” in which we are shown the broad highway of 
law leading to ruin through various tollgates, 
marked respectively, ‘‘ Opinion of Counsel,” “ In- 
junction,” etc. Lane was also the author of a 
series of “ Legal Illustrations,” being legal terms 
applied to ordinary life and society, which had a 
great vogue. Robert Seymour, one of the illus- 
trators of * Pickwick,” drew at least one humorous 
picture smacking of a court of law. It is that of a 
country bumpkin about to be sworn as a witness. 
The clerk hands him a Testament, at the same 
time extending his disengaged palm. “ Pleas, 
zur,” says Hodge, “wot be I to zay?” “ Say,” 
replies the clerk, “this is the truth, and nothing 
but the truth, so help me God one and sixpence.” 

The most popular political caricaturist of the 
early part of the century was John Doyle, whose 
sketches, signed “ H. B.,” did so much to help the 
reform movement of the thirties. His reform car- 
toons are, of course, well known, particularly that 
one which represents the king (William IV) look- 
ing at a wall on which the words “ Reform Bill” 
are painted in large letters, and saying ‘“ Reform 
Bill: Does that mean me?” Doyle, however, fol- 
lowing the precedent of Gillray and Thurlow, sin- 
gled out the lord high chancellor, Lord Brougham 
and Vaux, for special attack. Brougham, as every- 
body knows, was very far from being an amiable 
character. Thoroughly distrusted by his political 
friends, and hated by his opponents, he is a con- 
spicuous instance of how a man may climb to 
place and power through sheer audacity and assur- 
ance. Brougham was, no doubt, superficially 
clever, and was an orator who could be convincing 
and impressive when he chose. But he rarely did 
choose. “I would start him 10 to I, nay, 50 to 1,” 
said O’Connell, “in talking nonsense about any 
prattler now living.” As a lawyer his attainments 
were contemptible. ‘“‘ He knew a little of every- 
thing but law,” said Sir Charles Wetherell. And 
so, when Lord Grey made Brougham chancellor 
in 1830, “all the world wondered.” From that 
time the chancellor was rarely absent from the 
caricatures of “ H. B.,” who mercilessly satirized 
his tuft-hunting, meanness, and absurd vanity. In 
“The Coquet; or a Political Courtship,” Grey, 
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holding up the chancellor's wig, says to Broug- 
ham: “Can you refuse so fine a head-dress?” 
Brougham, dressed as a young lady, replies in a 
delightfully coquettish manner: ‘“ Oh, don’t ask 
me! You know I said twice over I wouldn’t take 
anything.” In another caricature, entitled ‘“ Sam- 
son and Delilah,” Brougham is asleep, with his 
head on the lap of Lady Holland, who is cutting 
his hair short. Grey, approaching with Durham, 
who carries a chancellor’s wig, says: “ Hush! 
How astonished he’ll be when he awakes!” In 
“The Judgment of Paris,” Plunkett, Leach and 
Brougham stand before Grey, who awards the 
wig to Brougham. “ Out of regard to the delicate 
feelings of the Society for the Suppression of 
Vice,” says the artist, humorously, “‘H. B.’ has 
made free with classic truth by enrobing the rival 
beauties.” A particularly severe caricature is 
“The Gheber worshipping the Rising Sun.” 
Brougham had made a speech in the house of 
commons on the accession of William IV couched 
in his usual style of fulsome flattery; and here we 
have the chancellor, as the Gheber, standing on 
the shore and making a deep obeisance to the sun 
(William IV) as it rises from the sea. In “A 
Select Specimen of the Black Style’ Brougham is 
represented as a negro on the woolsack. This is 
an allusion to a speech of Brougham’s on a clause 
in the “ Anti-Slavery ” Bill, in which he said the 
object of the clause was to allow black men, if 
necessary, to sit in the house of lords.” 

“A duel that did not take place,” relates to a 
curious instance of Brougham’s vulgarity and its 
curious sequel. Lord Londonderry had asked the 
chancellor a question in the house of lords, and 
had received the following elegant reply: “I beg 
to state once for all that I will not sit here to be 
bothered with questions which emanate from the 
ridiculous ideas of certain individuals who can’t 
or won't see anything, however clear. Moreover, 
I beg to state to the noble marquis that, for the 
future, I will answer no question of his — will give 
him no information whatever.” The noble mar- 
quis of course requested the noble lord to repeat 
his answer in another place, which the noble lord 
professed himself willing to do—for Henry, 
Brougham and Vaux, was not deficient in courage. 
Every one expected that a duel would take place, 
and so every one was surprised when it became 
known that the quarrel had been amicably settled, 
and still more surprised when the fact oozed out 
that it was Lord Londonderry who had apoligized 
and Lord Brougham who had magnanimously for- 
given! But, indeed, Brougham was continually 
doing undignified and foolish things. The story is 
well known of how, when Wellington was form- 
ing his administration in 1836, after Lord Grey 
had given up office, Brougham wrote to Lynd- 
hurst suggesting that he should make him 
(Brougham) chief baron of the exchequer, and so 





save the country his pension as _ ex-chancellor. 
This incident provided endless fun for the humor- 
ists of the time. ‘“ H. B.” caricatured Brougham 
in “The Vaux and the Grapes,” in which the ex- 
chancellor appears as the fox in the fable; and 
again in another cartoon where Lyndhurst says to 
Wellington: “ My honorable and learned friend 
(Brougham) wishes to enroLL himself among 
your grace’s political friends,’ which suggest the 
variant of the story, namely, that it was the office 
of master of the rolls Brougham hinted he would 
like. This incident, too, suggested R. H. Bar- 
ham’s satirical which he tells 
Brougham 


verses, in how 


“ Scribbling with great anima — tion 
Sends off a communica — tion: 
‘Dearest Lyndhurst,’ says he, 
*Can’t you find room for me 
When constructing your administra — tion.’ ”’ 


As to Lyndhurst's relations with Brougham, we 
might quote John Leech’s delightful parody on 
* Mrs. Caudle’s Curtain Lectures,” where Broug- 
ham, as Mrs. Caudle, addresses Lyndhurst (Mr. 
Caudle) in the following terms: ‘* What do you 
say? Thank Heaven! you are going to enjoy the 
recess, and you'll be rid of me for some months? 
Never mind; depend upon it, when you come back 
you shall have it again. No! I don’t raise the 
house and set everybody in it by the ears; but I’m 
not going to give up every little privilege, though 
it's seldom I open my lips, goodness knows.” 
Brougham’s disposition to coquet with both par- 
ties is again satirized by “ H. B.” in * The Cele- 
brated Vaux Hall Performer,” where he balances 
himself on a tight-rope by means of a pole marked 
“ Whiggism ” at one end and “ Toryism” at the 
other; and in * The Fall of the Vaux Hall Per- 
former,” where he comes to grief. ‘* The chan- 
cellor wot is to be”’ is a reference to a passage at 
arms between Wellington and Brougham. “ The 
other night,” says the artist, “ the duke differed in 
opinion with the lord chancellor on a point of law, 
and the result proved him right and the noble and 
learned lord wrong. The inference is evident.” 
And so “H. B.” pictured the duke as the next 
occupant of the woolsack. Brougham figures 
again in “ A Study for Sterne’s Maria’ — Maria, 
it will be remembered, being the poor, half-witted 
creature in “ The Sentimental Journey.” But in- 
stead of the little dog which Sterne gave Maria, 
“'H. B.” gave his Maria a little lamb, 
more emblematic of innocence.” 


“as being 
But it would be 
tedious to go exhaustively through “H. B.’s” 
caricatures of Brougham. His downfall is repre- 
sented in “The Fall of Icarus,” where, in that 
classic character, he ventures too near the sun 
(William IV), his wings drop off, and he falls to 
earth again, 
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{ JOHN MARSHALL DAY. 


HE following address of the American Bar 
Association regarding the observance of 
“John Marshall Day” was issued on the 3d inst: 
By direction of the American Bar Association 
a committee, composed of one member from each 
State and territory and from the District of Co- 
lumbia, has been appointed by the association in 
reference to the proposed celebration of John 
Marshall Day, to take place on Monday, February 
4, 1901, being the first centennial of the installation 
of that eminent jurist as chief justice of the United 
States. A commemoration of this event and of the 
splendid career of Marshall in the great office, 
which he adorned for more than thirty-four years, 
cannot fail to be an occasion of profound interest 
and importance to the American bench and bar. 
Soldier, student, advocate, diplomat, statesman, 
and jurist —he was one the finest types of 
American manhood in its best estate. His fame 
is the heritage of the nation, and it is befitting 
that the whole country should celebrate the ap- 
pointed day. 

In the language of Judge Story, when voicing 
the sentiments of the great court on the official 
announcement of Marshall’s death, “his genius, 
his learning, and his virtues have conferred an 
imperishable glory on his country, whose liberties 
he fought to secure and whose institutions he 
labored to perpetuate. He was a patriot and a 
statesman of spotless integrity and consummate 
wisdom. The science of jurisprudence will for- 


of 


ever acknowledge him as one of its greatest bene- 
factors. The Constitution of the United States 
owes as much to him as to any single mind, for 
the foundation on which it rests and the exposi- 
tions by which it is to be maintained; but above 
all he was the ornament of human nature itself in 
the beautiful illustrations which his life constantly 
presented of its most attractive graces and most 
elevated attributes.” 

The committee has been charged with the duty 
of publishing this address to the legal profession 
of the United States; also with the further duty of 
preparing suggestions for the observance of the 
day on the part of State, city and county, bar asso- 
ciations and other public bodies in the United 
States. 

The committee was also charged with the duty 
of requesting the good offices of the president of 
the United States in recommending to congress 
the propriety of observing “ John Marshall Day” 
on the part of congress and other departments of 
the government of the United States, and of 
memorializing congress to observe befitting cere- 
monies in honor of the great chief justice. 

It is proposed that commemoration services be 
held at the national capital under the direction of 
the Supreme Court of the United States, with the 


aid and support of the co-ordinate branches of the 
government. 

It is also expected that the day will be properly 
observed on the part of all State and national 
courts by the cessation of judicial business and 
that all State, city and county bar associations par 
ticipate in proper exercises in such manner as to 
them shall seem most appropriate. Similar cere- 
monies are recommended to be held in all Ameri- 
can colleges, law schools and public schools, to the 
end that the youth of our country may be made 
more fully acquainted with Marshall’s noble life 
and distinguished services. 

The American Bar Association leaves the exe- 
cution of this national celebration in the hands of 
the courts and public bodies named, and the com- 
mittee expresses the sincere hope that the celebra- 
tion be national in its character and imposing in 
its extent and fervor, and that it may have the 
hearty support of the secular and legal press of 
our country. 

The active co-operation of the respective vice- 
presidents and members of local councils appointed 
by the association with the respective members of 
the national committee is respectfully requested 
and expected. 

On behalf and by authority of the national com- 
mittee. WiLi1amM Wirt Howe, 

Apo.tpu Moses, Chairman. 

Secretary. 


EQUITY VS. MATRIMONY. 


Specific performance of contracts 
An equity court will decree, 

Where judgments in common-law actions 
Would fail for inadequacy. 


The pow’r to enforce an agreement, 
It’s quite a desirable act; 

But note! what a lucky distinction 
Appears from the following fact: 


That when a dear girl sues a fellow 
For breach of his promise to wed, 
The court will not force him to marry, 
But will let him pay damage instead. 
Otto M. STERNFELD. 
N. Y. U. Law, ’oo. 


¢. BOOKS AND PAMPHLETS RECEIVED. 


We have received from the author, Mr. George 
W. Bailey, of the St. Louis bar, a 50-page pamph- 
let, containing his “‘ Diagram of a Modern Law- 
suit; or, A Satire on Trial by Jury.” It is in verse, 
and the dramatis persone birds and beasts, O’Day 
Titmouse being plaintiff, and A. Knight Owl, de- 
fendant; the cause of action, the constant hootings 
of the defendant throughout the night. The skit 
contains some clever hits, and is well calculated 
to enable one to while away a pleasant hour in its 
| perusal. 
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RESOLUTION TO COMPENSATE CONVICT. 
PERSON who had been convicted and sen- 
tenced for five years and six months in the 
State prison for an assault with intent to do great 
bodily harm was pardoned by the governor a year 
later. Nine years after a joint resolution was 
passed by the legislature of Michigan declaring 
the innocence of this person, and asserting that he 
was in California at the time the assault was com- 
mitted, and the board of State auditors was em- 
powered to investigate the claim and to give 
compensation if they should find him innocent fer 
the great injustice done him, it being declared that 
compensation should be given to him at a rate not 
to exceed $10 a month for ten years. The joint 
resolution passed the senate by less than a two- 
thirds vote of the members elected, and the State 
Constitution forbade any appropriation of public 
money for any local or private purpose except 
upon a two-thirds vote of the members elected to 
both houses. Chief Justice Grant, in denying a 
mandamus brought to compel the board to pass 
on the claim after it had refused to consider it, 
said: 1. The reference to the board to determine 
the guilt or innocence of the claimant is a viola- 
tion of the plain provisions of the Constitution 
establishing courts and conferring exclusive juris- 
diction upon them to try civil and criminal cases. 
Few criminals confess their guilt, and the effect of 
sustaining the validity of this resolution would be 
to open the door for raids upon the public funds. 
The bare statement that an ex-convict may come 
before a legislature with such testimony as he 
might bring forward years afterward and get a 
resolution through to compensate him for an al- 
leged unjust conviction, is a proposition clearly 
unconstitutional and bad in law, morals and equity. 
2. Besides, the appropriation, which is only for a 
private purpose, did not pass the senate by a suffi- 
cient vote. (Allen v. Supervisors, Supreme Court 
of Michigan, January, 1900.— New York Com- 
mercial Advertiser. 


English Aotes. 


The Law Times says there are seventy-five more 
queen’s counsel to-day than there were in 1885. 


We learn that a large and distinguished com- 
pany of jurists met the other evening in Berlin to 
ceebrate in the customary Teutonic fashion — by 
a dinner — the coming into operation on the first 
day of the year of the new Civil Code. As crown- 
ing the labor of years, the completion and intro- 
duction of the Biirgerliches Gesetzbuch have 
excited general enthusiasm in legal circles 
throughout the Fatherland. When, it may be 
asked, will members of the English bar meet under 
parallel circumstances? In this country, alas! the 
great mass of the profession is content to plod 











along uninspired by any enthusiasm for anything, 
and utterly apathetic upon the subject of law re- 
form in particular.— Law Times. 


“A striking instance of the deceptive use of a 
flag occurred in 1781, when the English, having 
captured St. Eustatius from the Dutch, allowed 
the Dutch flag still to float over its harbor in order 
that Dutch, French, Spanish and American ships 
which were ignorant of the capture might be de- 
coyed into the harbor and seized as prizes. Some 
writers on military law maintain that this was 
within the rights of war.” (Lecky, The Map of 
Life, p. 92.) In the same volume Mr. Lecky thinks 
it worth while once more to parade the stale, pur- 
blind old views on the immorality of the advocate 
who believes that his client is guilty, etc. ‘‘ But 
necessary and honorable,” he says, “ as the profes- 
sion may be, there are sides of it which are far 
from being in accordance with an austere code of 
ideal morals.” This is not so; the principles of 
honor are identically the same for the lawyer 
for every other honorable man. The confusion i 
the popular mind — which Mr. Lecky ought not 
increase — is due to failure to distinguish between 
knowing that a client is guilty and believirg it. 
With his mere belief, it cannot be too widely 
known, that his client is guilty an advocate has, so 
to say, nothing to do, because it is no part of his 
duty to form any belief on the subject. If, as a 
matter of fact, he does, and it is adverse to the 
accused, in nine hundred and ninety-nine cases out 
of a thousand he is not practically compelled to 
undertake the defense, and in the thousandth he is, 
despite his own opinion, abundantly justified mor- 
ally in doing so. But where he has actual knowl- 
edge of guilt — that is, practically, only in the case 
of a confession — the case is quite different. Now, 
first, this happens in fact so rarely as to make dis- 
cussion of it unprofitable. Then, of confessions, 
many are of moral, not of legal guilt; the prisoner, 
conscious of having done wrong, wouid often 
plead guilty when there is no offense against the 
law. Would the most austere moralist say that in 
such a case it was immoral to advise a plea of not 
guilty? There remains the case of actual legal 
guilt and explicit confession. It cannot be doubted 
that here the advocate’s duty, as a man of honor, is 
to say to the defendant: “ Then you must tell the 
truth and plead guilty.” Courvoisier’s case in 1840 
is quite exceptional and a bad precedent. There 
the murderer confessed to Phillips, his counsel, in 
the course of the trial. The judge who “ declared 
that Phillips was bound to continue to defend the 
prisoner” can only have meant that he was enti- 
tled to see that the crown made out its case against 
the prisoner; of course, Phillips was not at liberty 
to, and did not, assert his innocence, and had the 
trial not begun could have withdrawn from the 
case without hurting the client. As it was, the 
most he could do was to give effect to the view of 
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the law itself that a plea of not guilty only means 
“T admit nothing, you must prove your case.” 
But, if he had chosen, he was perfectly free after 
the confession to throw the case up; the prisoner 
could not (as Mr. Lecky thinks) have “ directed 
Phillips to defend him to the last extremity.” No 
advocate, no man, is bound to promote in any way 
a cause he knows to be wrong.— Pall Mall 
Gazette. 


Legal Rotes. 


A five-cent lawsuit at Guthrie, Okla., between 
J. A. Futrell and E. W. Depew, in which a verdict 
was rendered in favor of the defendant, but divid- 
ing the costs of $38 between them, has been ap- 
pealed, and the end is not yet. 


President McKinley has appointed Judge Taft, 
of the U. S. C. C. of Appeals of the Sixth Circuit, 
president of the new Philippine commission, and 
has appointed as successor to Judge Taft, Hon. 
Henry F. Severens, of Michigan, to be United 
States circuit judge of appeals for the Sixth Judi- 
cial Circuit. 


On another page of this issue is an article by 
former Consul-General Sutton, of Washington, 
D. C., as to the celebrated Elephant Butte Dam 
case recently on for retrial in New Mexico. Mr. 
Sutton’s connection with the government was only 
for this case. He is, therefore, quite free to act 
for other parties in the west or elsewhere, whose 
interests may be adversely affected by the princi- 
ples laid down in the case. The question between 
navigation and irrigation is a most vital one to 
large portions of the west. 


According to the Guthrie (Okla.) Leader, an- 
other funny lawsuit has been tried in Oklahoma, 
this time at Enid. Elbert Butler worked for S. H. 
Davis on the latter’s farm. Butler sued Davis for 
$45 alleged to be due as wages. Against this $45 
Davis set up several items, one for $16 for the 
chemical analysis of watermelons. This ex- 
plained by the fact that Davis found seven of his 
melons plugged. He figured that Butler had 
loaded them with poison for him. He sent two of 
the melons to a chemist. The chemist analyzed 
them, but did not find any poison, and charged $16. 
Davis insisted that Butler ought to pay for the 
analysis, but the jury found for Butler. 


is 


The following is an extract from the “ brief” of 
counsel for the plaintiff in the case of Thomas v. 
The Corn and Cotton Railway, in the Supreme 
Court of Appeals of West Virginia: “In the case 
of the plaintiff, he was put off away from a regular 
stopping place, about midnight, a stranger in a 
strange land, and that, too, in a land made famous 
in prose and verse as the home of the outlaw, put 
off in the home of the Hatfields and McCoys, and 





in the immediate vicinity of where, but very short 
time before, the iron missile bore death upon its 
singing wings, and where the last expiring groan 
of many a fellow-mortal had joined with the moan 
of the dying day; but that was not all, the ele- 
ments was awry, the darkness was made darker 
by the black and lowering clouds which overspread 
the canopy above, and which ever and anon broke 
forth in their anger and poured forth their con 
tents upon this benighted traveler and the earth 
beneath. Seconds seemed to him as minutes, min- 
utes as long hours, and hours appearing to him as 
days; plodding his way on toward his destination, 
not knowing where he was, or whither he was 
going; his friends and companions with whom he 
had started on his journey, and who had seen him 
ejected from the train, where he had a right to be, 
were traveling onward to their destination, borne 
by the iron monster, whose coming has revolu- 
tionized the world. For hours he traveled on, and 
as the crowing of the cock, the harbinger of the 
coming dawn, fell upon his delighted ears, he 
found himself at a little town at the mouth of Mate, 
where he, with his clothes dripping from the rain 
to which he had been exposed, climbed upon a 
lumber pile, and with longing eyes watched the 
sable curtains of night drifting farther and farther 
away, until by and by every trace of that terrible 
night is gone, and another day, fraught with its 
responsibility and duties, had come.” 


Legal Laughs. 


Clothes do not make the man. 
No; but suits make the lawyer. — Harlem Life. 


> 


Hew Books and Aew Editions. 
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The Major Tactics of Chess. By Franklin K. 
Young. Boston: Little, Brown & Co., 1goo. 


This is the second or intermediate book in the 
notable series of which Mr. Young is the author, 
the first being entitled “* Minor Tactics ”’ and the 
third the “ Grand Tactics.’ It is an elaboration of 
the complete and fully rounded system of chess- 
play which has made its author famous. It is 
simple, direct, orderly, easily comprehended and 
founded in logic and common sense. The * Major 
Tactics’ is described by the author in his preface 
as the * Book of Chess Tricks.” In some respects 
it is the most valuable work of the series, for it 
elucidates all the known forms of chess stratagems, 
whereby kindred pawns are queened, hostile pieces 
won, and the adverse king checkmated, the whole 
profusely illustrated with diagrams. While the 
*“ Major Tactics”’ is complementary to the other 
books of the series, it can be used with great 
profit and advantage independently of them. 





